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* Role of the Zoning Board of Appeals
v Administrative appeals
v/ Variances

Zoning is one tool to
achieve community
goals such as:

[ e

Public health, safety
and welfare

Natural resource
protection

Protection of individual
and community
investments
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¢ Zoning operates on 2 scales:

1. Landscape scale:

— Minimize land use
conflicts and
encourage
cooperation

— Encourage mixed use i
between compatible - HGes
uses

¢ Zoning operates on 2 scales:

2. Parcel scale:

— Density of development
including lot sizes Buildable Area

— Size and location of
buildings on parcel

e Setbacks
¢ Floor area ratios

¢ Building height standards

1. Permitted Use —a use that is listed and allowed by right in
all parts of a zoning district (granted by zoning administrator)

2. Conditional Use — a use that is listed for a district and may
be allowed if suited to the location (decided by plan
commission, zoning board or governing body)

3. Unlisted or Prohibited Use —a use that is expressly
prohibited or not listed for the district is not allowed

S—p

Rebecca Roberts
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1. Map or Text Amendment —change to the zoning
ordinance (adopted by governing body with advisory
recommendation from plan commission)

2. Variance - allowed “violation” of an ordinance standard
(decided by zoning board)

3. Appeal - contested decision or interpretation of the
zoning ordinance (decided by zoning board or circuit court)

e

Plan Commission ~Zoning Admin.

| |
Governing Body Board of Appeals

Circuit Court

J

Court of Appeals

Wisconsin Supreme Court

From Wisconsin Statutes...

Section 62.23(7)(e)7-8

The board of appeals shall have the following powers:
To hear and decide appeals where it is alleged there is error in any order,
requirement, decision or determination made by an administrative
official in the enforcement of this section or of any ordinance adopted
pursuant thereto...
[The] board may, in conformity with the provisions of such section,
reverse or affirm, wholly or partly, or may modify the order,
requirement, decision or determination appealed from, and may make
such order, requirement, decision or determination as ought to be
made, and to that end shall have all the powers of the officer from
whom the appeal is taken, and may issue or direct the issue of a permit.

¢ The zoning board has all the powers of the zoning administrator and
plan commission and may reverse, affirm or modify their decision.

. It does not have authority to remand a decision to the plan commission.

Rebecca Roberts
Center for Land Use Education 3
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¢ Appeal of a decision by the zoning
administrator or plan commission

¢ Legal process to resolve disputes regarding:
— Reasonableness of a zoning decision (i.e. land
use permit, conditional use permit)

— Ordinance interpretation (i.e. text, maps,
jurisdiction, measurements, etc.)

| e

Procedure for appeal:

¢ Any aggrieved party, or any officer, board or
department of the municipality may file an appeal

* Notice of appeal filed with administrative officer
and zoning board (specify time limit in ordinance)

¢ Action stayed

* Zoning board provided with a
record of the decision

* Public notice and hearing

Role of the Zoning Board:

— The board functions like a court

— Its job is to apply the zoning ordinance and
appropriate legal standards to the facts of each
case

— The board does not have authority to amend or
repeal any provision of the zoning ordinance

The applicant has the burden of proof to show that
the ZA/PC’s decision was incorrect or unreasonable

Rebecca Roberts
Center for Land Use Education
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¢ When the Zoning Board hears appeals, they
have the authority to:

— Review the record/decision
OR

— Conduct a de novo hearing,
— Take new evidence, and

— Substitute their judgment for the plan commission
or zoning administrator’s judgment

Osterhues v. Board of Adjustment for
Washburn County, 2005 WI Supreme Ct.

]
cord

1. Was the decision made by the correct person/body
according to the zoning ordinance? Does the
ordinance allow for the decision made?

2. Were proper procedures followed?

3. Were the proper standards from the ordinance
used?

4. |sthere evidence in the record supporting the
decision reached? The zoning board may take
additional evidence. Is there evidence that is new
and relevant to ordinance standards?

| o

Analyzing the ordinance:
— Determine if ordinance language is ambiguous

— Rely on ordinance definitions first, dictionary
definitions next

— Review purpose statement for ordinance intent
— Interpret to avoid conflicting language
— Give effect to all provisions

Rebecca Roberts
Center for Land Use Education 5
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Interpreting evidence beyond the ordinance:
— Examine administrative history
— Rely on documented evidence of intent

— Determine objectivity of testimony and
interpretations

Keep records of interpretations and recommend
clarifying ordinance amendments

| o |

1. What are the facts of the situation?

2.  Did the ZA/PC have the authority to make the decision?

3. What decision standards were used? Are those the
correct standards? Were they applied correctly?

4. What does the appealed provision mean? Review
definitions from: a) ordinance, b) dictionary.

5. What is the purpose of the ordinance? Review purpose
statement from a) ordinance, b) past meeting minutes.

6. How were measurements made? Were they consistent
with the ordinance?

I rE—

Board of Appeals Any aggrieved
party, taxpayer,
L officer, department,

Circuit Court board or bureau of
| the municipality
Court of Appeals may file an appeal
within 30 days of
the zoning board’s
decision.

Wisconsin Supreme Court

Rebecca Roberts
Center for Land Use Education 6
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Courts generally defer to local decisions when these tests are met:

1. Subject matter jurisdiction

Did the body decide a matter that it is empowered by statute or ordinance
to act on?

2. Proper procedures
Did the body follow proper procedures (notice, hearing, record of decision,
open meeting law)?

3. Proper standards
Did the body apply proper standards in making the decision (e.g. 3-step test
for a variance)?

4. Rational basis for the decision
Could a reasonable person have reached this conclusion?

5. Evidence in the record
Do facts in the record of the proceedings support the decision?

Case law

— Washburn County applied
for a CUP to operate a
gravel pit

— County zoning committee
granted the permit over
the opposition of
neighbors

— Osterhues appealed to
the Zoning Board

Osterhues v. Board of Adjustment for
Washburn County, 2005 W1 Supreme Ct.

ase law

How should the board proceed?

Fact finding hearing? Error finding hearing?

Osterhues v. Board of Adjustment for
Washburn County, 2005 WI Supreme Ct.

Rebecca Roberts
Center for Land Use Education 7
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Case law

When BOAs hear appeals, they have the
authority to:

— Conduct a de novo hearing, and

— Review the record by the PC/ZC,
and

— Take new evidence, and

— Substitute their judgment for the
zoning committee or zoning
administrator’s judgment

Osterhues v. Board of Adjustment for
Washburn County, 2005 WI Supreme Ct.

Variances

From Wisconsin Statutes...

Section 62.23(7)(e)7

The board of appeals shall have the following powers:
To authorize upon appeal in specific cases such variance from the terms
of the ordinance as will not be contrary to the public interest, where,
owing to special conditions, a literal enforcement of the provisions of
the ordinance will result in practical difficulty or unnecessary hardship,
so that the spirit of the ordinance shall be observed, public safety and
welfare secured, and substantial justice done.

[Effective April 5, 2012] The council of a city may enact an ordinance
specifying an expiration date for a variance granted under this
subdivision if that date relates to a specific date by which the action
authorized by the variance must be commenced or completed. If no
such ordinance is in effect at the time a variance is granted, ...[the
variance] runs with the land.

Rebecca Roberts
Center for Land Use Education 8
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A relaxation of a zoning ordinance standard
(an allowed violation).

* Meant to be an infrequent remedy where the
ordinance imposes a unique and substantial
burden.

» Applicant must meet specific criteria laid out
in state statutes and case law.

» Decided by the Zoning Board of Appeals.

See Zoning Board Handbook, Chapter 15: Variances

| e |

Use variances “permit a landowner to put
property to an otherwise prohibited use.”

-> Ordinance may prohibit

Area variances “provide an increment of relief
(normally small) from a physical
dimensional restriction such as a building
height, setback, and so forth.”

Ziervogel v. Washington County Board
of Adjustment, 2004 WI Supreme Ct.

| s |

The applicant has burden of proof to show that
all three statutory tests are met:

1. unnecessary hardship*
2. due to conditions unique to the property

3. no harm to public interests

Rebecca Roberts
Center for Land Use Education 9
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e Physical limitations (i.e. steep slopes, wetlands)
that are unique to the property must prevent
compliance with the ordinance.

e Circumstances of an applicant (i.e. growing
family, need for a larger garage) are not a factor
in deciding variances.

e Limitations common to
a number of properties
should be addressed by
ordinance amendment.

[ |

e “Public interests” are the purpose and intent of the
ordinance that were agreed upon by the governing
body, representing the community.

(Witnesses may try to convince you of other public interests)

e Avariance granted may not harm public interests
but is not required to advance them.

* An impact analysis can
help you determine
short-term, long-term
and cumulative impacts.

| e |

* Use Variance — no reasonable use of the property
without a variance

* Area Variance — compliance with the ordinance would:
— unreasonably prevent the owner from using the
property for a permitted purpose, or
— be unnecessarily burdensome in view of ordinance
purposes

Rebecca Roberts
Center for Land Use Education 10
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i

A personal OR - Could you
inconvenience? grant the

A hardship that is variance while
necessary to still upholding
achieve the the ordinance
ordinance purposes?
purposes?

If yes, and 2 other

If yes to either standards are
question, deny met, grant the
the area variance. variance.

-

e Loss of profit or financial difficulty do not
constitute hardship

¢ Hardship cannot be self-created or created by
a prior owner

¢ A zoning board may consider an error of local
government staff when deciding whether to
grant a variance

7 e

¢ Avariance runs with the property.

¢ Avariance does not create a nonconforming
structure.

¢ Lack of objections from neighbors does not
justify a variance.

¢ Nor do nearby ordinance violations.

Rebecca Roberts
Center for Land Use Education 11
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Conditions must meet 2 tests:

1) Essential nexus —address
expected harmful project
impacts

2) Rough proportionality — be
proportional to the extent of
those impacts

Case law

Ziervogel and Area Variances...

* House located 26 feet from the
OHWM of Big Cedar Lake in
Washington County

¢ Owners wanted a 10-foot
vertical expansion of their
house to add two bedrooms,
two bathrooms, and an office
to the house

Washington County BOA
denied variance request

* Washington County's
Ordinance prohibited + Circuit Court & Court of

expanding any structure within Appeals affirmed
50 feet of the OHWM of a lake

Supreme Court changed
standard

Case law

Unnecessary hardship test
for area variances...

* Unnecessary hardship = when compliance with the
ordinance would:
— unreasonably prevent the owner from using the property
for a permitted purpose, or

— be “unnecessarily burdensome” in view of ordinance
purposes

Ziervogel v. Washington County Board of
Adjustment, 2004 WI Supreme Ct.

Rebecca Roberts
Center for Land Use Education 12
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Case law What does “unnecessarily

burdensome” mean??

+ Should an after-the-fact
variance be granted for the red
porch because its removal would
be "unnecessarily burdensome"?

+ The WI Supreme Court said NO
because the “hardship was self-
created and the porch no more
than a personal convenience".

Snyder v. Waukesha County Zoning Board, 1976

Case law

Unnecessary hardship

* Building inspector missed a setback violation for 2
duplexes

* The duplexes were built and the developer then
applied for an after-the-fact variance, which the
zoning board granted

¢ Hardship cannot be self-created or created by a
prior owner

Accent Developers, LLC v. City of Menomonie BOA and
Timber Ridge Homes LLC, 2007 WI Court of Appeals

Case law

Unnecessary hardship

* The court noted there was ample evidence of
external causes of the hardship and affirmed BOA’s
grant of a variance because the hardship of
removing the duplexes was not solely self-created

e A zoning board may consider an error of local
government staff when deciding whether to grant a
variance

Accent Developers, LLC v. City of Menomonie BOA and
Timber Ridge Homes LLC, 2007 WI Court of Appeals

Rebecca Roberts
Center for Land Use Education 13
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Zoning Board Handbook (CLUE, 2006)

1. Introduction

1I. Zoning Board Basics

11l Laws that Apply to the Zoning Board
IV. Zoning Board Decision Process

V. Appeal of Zoning Board Decisions

V. Improving Zoning Board Decisions
VL. Shoreland and Floodplain Zoning

Plus legal resources and sample forms

www.uwsp.edu/cnr-ap/clue/Pages/publications-resources/Zoning.aspx

-

Part 2

* Procedural Responsibilities
v’ Legislative vs. quasi-judicial decision-makers

v Making fair and impartial decisions

v Handling communication outside of meetings
v Knowing when to abstain or recuse

Rebecca Roberts
Center for Land Use Education 14
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Administrative

Permit Application

Legislative

Meets Permitted Meets Conditional
Use Criteria? Use Criteria?
(ZA) (BOA, PC or 6B)
Meets Dimensional Meets Variance
Criteria? Criteria?
zA) (804) 4

ZA - zoning administrator
PC - plan commission
Permit Granted Appeals BOA - zoning board of appeals
(BOA™ or €C) 6B - governing body
CC - circuit court
* BOA does not review its own decisions

January 21, 2015

Administrative

Permit Application

Legislative

Meets Permitted Meets Conditional H
Use Criteria? Use Criteria? 2
(ZA) (BOA, PC or TB) H
Meets Dimensional Meets Variance
Criteria? =™  Criteria?
(zA) (BOA)
< ‘,:{ Legal Counsel
Appeals
(BOA* or CC)

-

+Constitutional and reasonable.
*Public participation encouraged.

*Pre-determined standards apply.
+Conditions may be applied.
«Procedural due process.

(notice, public hearing, record,

impartial decision-maker)
policies, plans
ordinances,
amendments «Apply ordinance as written.

+No additional conditions.

variances
conditional uses
plat review

Discretion

permits

Rebecca Roberts
Center for Land Use Education
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Statutory Conflicts of Interest
(Wis. Stat. s 19.59 and s. 946.13)

¢ Alocal official cannot use a public position for the
private benefit or financial gain of:
— the individual
— immediate family members
— organizations they are associated with

|

Bias of Local Officials
(Keen v. Dane County, 2004 WI App 26)

¢ Payne & Dolan applied for a
conditional use permit (CUP)
for a gravel pit

* CUP was granted over the
protests of neighbors

* Neighbors appealed

ﬁ
Decision maker #1 Risk of bias too high

¢ A letter was submitted as part of the CUP application
stating: “Payne and Dolan has always stood out above the
rest in their efforts and success in being a good corporate
citizen and caretaker of the land.”

Prior, independent
Decision maker #2 business transaction

¢ Had leased his land to Payne and Dolan for the operation
of a gravel pit.

Rebecca Roberts
Center for Land Use Education 16
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ﬁ
* Local officials deciding on quasi-judicial matters
(i.e. conditional use, variance, etc.) must not

harbor bias, or an impermissibly high risk of
bias, or prejudge the application

Keen v. Dane County, 2004 WI| App 26

I

“Recuse” yourself from decisions that present a
confllct of interest or bias (or appearance of bias)

— Not the same as abstaining (not voting)

— Do not participate in decision or discussion leading
up to decision

— Physically separate yourself from the decision-
making body

— If you need to provide testimony, do so as a
member of the audience

[ o oesson ks |

Ex-parte Communication = discussion regarding a
pending matter not included in the public record.

e Quasi-judicial decision-makers should...
— avoid it,

— disclose it, and

— encourage citizens to make important information
part of the public record.

Rebecca Roberts
Center for Land Use Education 17
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|

Used to address procedural issues not otherwise

addressed by state statutes, local ordinances, or
case law

e For example:

— Appointment of alternates or non-voting members
— Quorum, if other than % of members

— Rules for handling ex parte communication, conflicts of
interest, gifts, etc.

— Expectations regarding attendance and voting
— Grounds for removal

| reommarsesrenue |

¢ Sample rules of procedure

@ Plan Commission Rules of Procedure

SECTION|  AUTHORITY AND PURFOSE

The folowing rules of procecure are heveby sacpled by the City \ikege/TowayCourty of
n Commission. 1 Commistion hat baen s62s0behed pursoeni 1o
Sechon ofthe wmm Statuses and Section
CayV ﬂm’lmwnyoi Cvsnance, am mimuy u
rules supplement the provisions
o sate saiulas and sl Srnances os Sy rete boma ummesummomm

SECTIONN  MEMBERSHIP

A

Salection of Membars. e " Moy Lo
FresidentTown Board ChairCounty Board Char with input from the Goverming Body
and Plan Commission The folowing criteria will be considered when selecting

membees: [Examples follow]

o

Cormmitment o community

* Back to the gravel pit case in
Dane County...

* Local ordinance listed 10
factors to consider when
deciding a CUP

— Purposes of zoning district

— Availability of alternative
locations

— Compatibility with existing or
permitted use on adjacent
lands...

Keen v. Dane County, 2004 WI App 26

Rebecca Roberts

Center for Land Use Education 18
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|

¢ After a very lengthy discussion...the CUP was
granted with 61 conditions

¢ But the decision did not refer to the 10 factors in
the ordinance

¢ Arecord without any reference to the factors in the
ordinance is not sufficient

Keen v. Dane County, 2004 WI App 26

e Lamar applied for a
variance to raise a
billboard above the
City’s max sign height

¢ BOA denied variance
stating that the variance
criteria were not met

Lamar Central Outdoor v. Board of
Zoning Appeals of the City of Milwaukee,
2005 Wisconsin Supreme Court

¢ Decision-makers must express, on the record:

1. Criteria under which the application is decided
Keen v. Dane County, 2004 WI App 26
2. Reasons the criteria are or are not satisfied
Lamar v. Milwaukee BOA, 2005 WI 117

Reasons should appear somewhere in the public
record (i.e. minutes, transcript, recording, etc.).

If appealed, a judge will review the record and
must be able to follow your rationale.

Rebecca Roberts
Center for Land Use Education 19
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¢ Which motion would you prefer?

1. I move we recommend denial.

2. I move we recommend denial because the petitioner
did not meet the standards.

3. I move we recommend denial because this guy isn’t
from here and we don’t know him.

4. 1 move we recommend denial because the petitioner
failed to show increased traffic will not create a
pedestrian hazard.

plicatio

Application forms should prompt:
= Contact information

= Property description
= Current conditions

= Maps, photos, scale drawings
= Compliance with ordinance standards

¢ Sample guides, checklists and forms

Sample Derelopmest Gude ‘

Sample Pre-Apphcation Checking
CiTy OF I i b W«(MW:‘
fin Sample Application Form
)
R P, FETSN
] o - Prane (2621 797-2445 1 Fan | u
Raguatng 1
avoided ond Subdivision [ Land Division / Developer's Agreement Application]
senng dutnc|
perd. 1 Applicant / Survayor / Engineer
ety vuch of e et o] o it Pl
Mot the O A
Ta find 6t wf
Vin il sl
e S appmaal
e wan-|
B

Rebecca Roberts
Center for Land Use Education 20
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Decision forms should prompt:
= Facts of the case
= Compliance with ordinance standards

= Recommendation or decision

= Rationale
= Related conditions or limitations

Brief preperty snd e

I. Fmdings of Fact Describe proposal
and surrounding
conditions

Mame, address and phone number of applcant:

The applicant requests.
O Praliminary / final piat approval
0O Conditonal use { special exception
Q Zoning mag | ext amendrment
ac plan map ! taxt
Q Other

Enel descnphion of property and suroundmg conditions:

Briaf description of proposal: Attach or reference
maps, photos, and

other materials

Rebecca Roberts
Center for Land Use Education
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Modify based

O Tha proposed use conforms with the purposes of the zoning district inSEUCEUSRETUL L

your ordinance!!
Q The proposed use will not be detnmental 1o the use or enjoyment of of

immediate vicinity or to the community as a whole

O The proposed use will b designed, . operated, and 20 8% to be
and in wilh the exisling or intended character of the
SUITOUNGING area

9 The proposed use will b adequately served by essential public facilities ond senices,
mcluding highways, streels, water, sewage, dramege, scheols and emergency services.

0 Adequate measures have of will be taken to prevent or control noise, odors, fumes, dust,
wibrations, light, and other unuswal activities of disturbances.

Q Adequate measures hive of will be taken to provide sufficient off-street parking and loading
spaces to serve the proposed uss,

Provide specific
justification for
standards

Describe reasons why proposal does o does not meet each standany

January 21, 2015

On the basis of the above findings of fact, conclusions of kew and the record in this matter, the
plan commission recommends [ finds that the proposed development is:

0O Approved, subjpct 1o the fellowng conditions
O Tabled for further consideration.
O Denied for the following reasons.

Spealy condiions of approval, addtional nformabien requested, of reasons for denial

Decision and
conditions of
approval

Signed Attest
Champerson Secrelary

Dated:

Filed:

Courts defer to local decision-makers when these test are met:

v’ Subject matter jurisdiction

Did the commission/board decide a matter that it is empowered by
statute or ordinance to act on?

v’ Proper procedures
Did the commission/board follow proper procedures (notice, hearing,
record of decision, open meeting law)?

v' Proper standards
Did the commission/board apply proper standards in making the
decision (e.g. 3-step test for a variance)?

v Rational basis for the decision
Could a reasonable person have reached this conclusion?

v Evidence in the record
Do facts in the record of the proceedings support the decision?

Rebecca Roberts
Center for Land Use Education
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January 21, 2015
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Part 3

Role of the Plan Commission

v’ Reviewing conditional uses and developing
conditions

v' Criteria for considering rezones
v" Avoiding spot zoning
v" Updating plans and ordinances

e

A zoning ordinance contains 2 parts:

Map — divides the community
into districts (i.e. residential,
commercial, conservancy)

Text — describes allowable uses

and dimensional restrictions

Rebecca Roberts
Center for Land Use Education
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1. Permitted Use —a use that is listed and allowed by right in
all parts of a zoning district (granted by zoning administrator)

2. Conditional Use —a use that is listed for a district and may
be allowed if suited to the location (decided by plan
commission, zoning board or governing body)

3. Unlisted or Prohibited Use —a use that is expressly
prohibited or not listed for the district is not allowed

Conditional Use MMI»
Sometimes allowed ’

* Discretionary decision — may
be granted or denied

e Must be listed for the zoning
district

e Decision criteria also listed in
the ordinance

e Conditions may be attached

e Permit generally assigned to property, not owner
e Conditions cannot be changed unless permit is
revoked or expires
—  Permit may be revoked due to non-compliance
—  Expiration date appropriate for temporary uses such as
gravel pit
* Inthe case of a zoning change, property becomes

nonconforming and conditions cannot be enforced
(Hussein v. Germantown BOA, 2011 WI Court of Appeals)

Rebecca Roberts
Center for Land Use Education

January 21, 2015
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e Options for developing conditions:
—  Zoning staff develops generic list of conditions based on
common permit requests/situations
—  Zoning staff recommends conditions specific to permit
request as part of staff report

—  PC/GB/BOA develops conditions specific to permit
request at close of public hearing

—  Some combination of the above

Conditions must meet 2 tests:

1) Essential nexus —address
expected harmful project
impacts

2) Rough proportionality — be
proportional to the extent of
those impacts

e Options for ensuring compliance:
—  Conditions recorded on deed

—  Compliance reporting by owner as condition of permit
(required on periodic basis or upon sale of property)

—  Zoning staff maintains database and periodically checks
for enforcement

—  Cash or surety bond for projects involving significant
capital outlay (i.e. mitigation, construction, etc.)

— Do nothing -- wait for complaints!

Rebecca Roberts
Center for Land Use Education 25
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Two types:
Map amendment — change to Text amendment — change to
district boundaries district regulations (i.e.

“Rezone” — usually refers to 1 property  allowable uses, setbacks, etc.)

* Adopted by the governing body with advisory
recommendation from plan commission

Legislative decision

¢ Elected decision-makers have wide discretion
* Must be reasonable and constitutional
¢ Consistent with comprehensive plan

I_ ria i

e Consistent with the comprehensive plan — Review against
the future land use map and supporting text.

e Supports a public purpose — Review purpose statements in
the comprehensive plan and zoning ordinance.

e Compatible with adjacent uses — Review for potential
conflicts with surroundings such as noise, aesthetics,
lighting, litter, stormwater runoff, erosion, etc.

e Meets criteria for proposed district — Review for soil
suitability, septic suitability, environmental concerns,
proximity to wetlands and adjacent waters, etc.

Rebecca Roberts
Center for Land Use Education

January 21, 2015
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2341 Appreval Criteria
In acting on a rezoning pelition. the County Board of Supervisors shall consider the stated purpese of the
proposed Zoning dstrict and shall approve the rezoning petiton only # it finds that:

23411 Adeguate public faciites and services (inchuding sawage and wasts disposal. water, gas, elaciricity,
schogls, pelice and fire peatection. and roads and transportation. as applicable) will bo available fo sorve the
subject property while maintaining adequats levels of serice to existing develapment.

23412 Provision of public facilities 1o accommodate development will net place an Unfeasonatie burden on
the abikty of affected iocal units of government to provide them;

2.3.41.3 The proposed developmant will not result in significant adverse mpacts upon surounding propartios or
the natural enviregnmaent. including air, water, noise. stormwater managemant. soils, wildlife. and vegetation:

23414 The land proposed for rezoning is suitable for development and will not cause unreasonable soil
enosion or have an unreasonable adverse effect on rare or irreplaceable natural arsas:

23415 The proposed rezoning is consistent with the Dodge County Tomprehensive Flan and the stated
purposes of this Coda;

1.6 The proposed rezoning will not be used to legitimize, or “spot zone,” a noncanforming use or structure;

23417 The proposed rezoning is the minimum sctiss necessary to accomplish the intent of the petition, and an
istrati variance, of ional Use Permit could net be used to achieve the same result;

for Map

for Official Zoning Map amendments shall be

consistent with the adopted plans, goals and policies of the Harrison Comprehensive Plan and with the intent of this

Chapter.

. Prior to making a recomemendation on a proposed rezoning, the Plan Commission shall make a finding to
determine if the fellowing conditions exist. No rezoning of land shall be approved prior to finding at least one (1)
of the following:

&, The request for a zone change is in conformance with the Harrison Comprehensive Plan.

b. A study submitted by the applicant that indicates that there has been an increase in the demand for land in
the requested zoning district, and as a result, the sugply of land within the Town mapped as such on the
Official Zoning Map, is to meet th s for such

€. Proposed di annct be by sites already zoned in the Town/Village due to lack of
transportation, utilities or ather development constraints, or the market to be served by the propesed use
cannat be effectively served by the location of the existing 2oning district(s].

d. There is an error in the code text or 2oning map as enacted,

2. &ny proposed rezoning not consistent with the Harrson Comprehensive Plan shall require 8 Future Land Use

Map amendment and shall follow the process for amending the Comprehensive Plan prior to rezoning approval,

* Rezoning a single lot or area to allow a use or other
privilege that is not extended to similarly situated
properties in the surrounding area.

(Cushman v. City of Racine, Wl Supreme Court, 1968)

Rebecca Roberts
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Not necessarily illegal
« Difficult to prove in courts
* Local government decisions are presumed valid
* Things to watch for:
— The rezone favors one property owner above others
— There is no public purpose or benefit
— The use is incompatible with surrounding properties
— The rezone is not consistent with the comprehensive plan

Would you grant the rezone to other similarly situated properties?
Consider all potential uses, not just this property owner or proposal.

[ e

* Evaluate each request on its own merits

e Document your rationale for the rezone
e Public purpose or benefits
e Consistent with comprehensive plan
* Etc.

* If proposed rezone is not consistent with the
plan, deny the proposal or amend the plan
before granting the rezone

| oo

* BeginninglJan. 1, 2010, new or amended zoning,
land division and official mapping ordinances must
be consistent with the comprehensive plan
¢ Consistent means “furthers or does not contradict
the objectives, goals and policies contained in the
comprehensive plan”
(2009 Wisconsin Act 372)
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A

Example: East Bay Township

[ Ftue Lad Use Categories | Supporting and Competible | Poceutially Compatible Zoning | Evalustion Factors and Fratures” |
oy by

Agrieulnural (AC) ¥ characeesized by high quality fermlands |
st aerved wih bl s o1

Rumal Ressdenzial (RR)

Residentia - Lowe o Low Detaiey Residential (LDR)
| M Dy Nazural Area (NA) A pabl vk
Mol DR | ==t s o]
MDR) ; i
s werved with peoblic waser and
s

1 immediately adjacrat o avean soned for |
high dermin seaidereial plassed
" of 1 exising high
el devdepment and
pablic water and wmtrwasr

High Doty Resideritial

(HDR)

10 and 20 year
future land
use maps
show location,
mensityand | PP
timing of !] ugbuag
development IJ ]

s

Example: Village of DeForest

Growth phasing
map illustrates
desired timing of
development

Growth Plasing Areas
[ peviopeat
[ ] Phase 1 (Thwonagh 201 i

[ ] Phase 22004 2028 Lt ) il SRR
LRSI e
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Example: Village of Mount Horeb

Plan specifies conditions 1
under which growth may
occur:

“development of this area
is conditioned on
improvement of a new
north-south collector road”

Map drawn in = =
“bubble” fashion fl |

showing priority
areas for future
development
within village and
extraterritorial
jurisdiction

[EE5] o st G Sarvi e
[ ety Musect e Gt A
@Iﬁuqhﬂm\uﬁ-whi

W Loy T Rotatend Py
[ Cormrrusty Chstwmny irmrivenmant Biee
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Potential Land Use
Changos

= oS!

e Set timeline and process for reviewing plans and
ordinances and criteria for amendments.

* For example:
— Amendments considered upon request of landowner,
local government, etc.
— Amendments considered annually or at another
specified time.
— You must review and update the comprehensive plan at
least once every 10 years (per state statute)

* Hold joint meeting with governing body, plan
commission, zoning board and staff

* Monitor progress towards plan implementation

e Summarize number and types of rezones,
conditional uses, variances, appeals, etc.

* Make recommendations to clarify plan or ordinance
language that is outdated, unclear, weak, overly
restrictive, or otherwise problematic

See PC Handbook (chapter 6, pg. 11) or BOA Handbook (chapter 19)

Rebecca Roberts
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development activity

CONDITIONAL USE PERMITS (CUP)
The Plan Commission and Common Council meviews all conditional wse permits. These permits are generally for new
of uses That requin Pia e operations. Th p ane Insused after the City

canducts 3 public hearing, Plan Commission recommendation. and Common Council approval. The folloming permits.
acted on by the City in 2013:

[« SISEW

. Breakfast CUF BED

*  HisAuto CUP reneveal for Auto Repalr Business 202 £ Wisconsin Avenue

+ Kk Trip Gas St a gat station Porkwery & A
SITE PLAN REVIEW
The Plan C: ste wese granted in 2013

»  First Bonk Financial Centre Porking Lot 123/1.27 South Street

»  First Bank Financial Centre Buliding Addition 155 W, Wisconsin Avenue

»  Kwik Trip Gas Station Gas Station Oconomowos Parkway & Summit Ave.
REZONINGS

long range planning initiatives

Floodplain Comprehensive Plan
B i i »  Revise Comprehensive Plan, Cltizen's Bank Property,

Detvren Lisbon Road & Lake Drfve, S o Medium
Density Resicential

REZONING EXHIBIT
Lt s

Ordinances

= Banket Variance Text Amendment for DOT
s Aevid s

Consistency

¢ Why Update?
— Unforeseen or changing conditions

— Changing community desires

— Changes in political leadership

— Plan/ordinance not performing as expected
— Errors in the original document

“The real issue is not the age of
the plan, but its effectiveness.”

Rebecca Roberts
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|

Talk to elected officials on a regular basis long
before you have something for them to adopt:

— Why are we doing this?

What does the current plan/ordinance say?

What are the proposed changes?

How will the proposed changes impact the
community?

-

Identify the drafting team, local constituents,
and project champions:

v’ Local officials,
Who will move the

project forward and
keep it on the agenda?

v’ Developers,

v Neighborhood groups,
v’ Environmental groups,
v' Design professionals,

h How will you involve
v’ Business owners, 4

) each group?
v’ Other community groups 9 P

e

¢ Organization and structure (table of contents,
numbering, index, appendix)

e Writing style (avoid legalese where possible)
¢ Cross-referencing (say it once)
¢ Tables (summarize lots of data)
¢ Graphics (show what you mean)
» White space and contrast

Rebecca Roberts
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GETTING AROUND LINDEN HILLS

e
v )

| Sars ot G|

¢ Legally sound

¢ Reflects community desires

¢ Result of public involvement
e Users understand it

¢ Local officials can apply it

Rebecca Roberts
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Only a crisis — actual or perceived — produces
real change. When that crisis occurs, the actions
that are taken depend on the ideas that are
lying around. That, | believe, is our basic
function: to develop alternatives to existing
policies, to keep them alive and available until
the politically impossible becomes politically
inevitable.

--Milton Friedman

Plan Commission Handbook (CLUE, 2012)

www.uwsp.edu/cnr-ap/clue/Pages/publications-resources/PlanCommissions.aspx

I Introduction to the Plan Commission
II. Procedural Responsibilities =
1ll. Community Planning g ""—"H'i
IV. Public Participation 2
V. Plan Implementation
V. Ordinance Administration RE
VI. Zoning Regulations

VII. Subdivision Regulations
Plus forms, worksheets, glossaries and recommended resources

Thank You!

Rebecca Roberts
rroberts@uwsp.edu
www.uwsp.edu/cnr-ap/clue
715-346-4322

cmmene.  CXTEnsion

University of Wisconsin-Extension
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Rebecca Roberts
rroberts@uwsp.edu
www.uwsp.edu/cnr-ap/clue
715-346-4322
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